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W. F. MAnH};\~S, County Clerk
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7

8 ' IN THE SUP£RIoa COURT or THE STATE or CALIFORNIA

9 IN AND rOR THE COUNTY or BUTTE

10

11 IN THE MATTER or THE DETERMINATION
or THE RIGHTS or THE VARIOUS CLALMANTS

12 TO THE VA fERS 01 THAT PORTION or BUTTE No. 18911
CREEl AID ITS TRIBUTARIES SITUATE ABOVE

13 THE W.8TERN DAM NEAR OLSON. BUTTE ~RAHDUM AND ORnER
COUNTY, CALIFORNIA.

14

15

16 M E M 0 R A .DUM

17 .

18 Bya memorandum tiled on June 6th. 1948. I expr d

19 the opinion that the pr..ent owners and licen.e88 or ~ter d1a-

20 charaed by the Pacitic Gas and Ile,etrlc Company into Butte

21 Cr..k below the Centerville Pow.r Roue. have ~h. r1iht to take

22 that amount of water, when and .a diacharged. lea8 ti~e per cent,

23 to COYer 10.. in transit, out 01 the Cr.ek, but bav~ no r1&ht to

24 take any part of the natural flow or the Creek at any time other

25 than 8uch amount aa they mu.t take into the Parrott Ditch and

26 de11yer 'to persona who have adjudicated r1pt. to rece1ve a part

27 of the natural £low. If the facilitie. of the owners of the

28 tor.11ft ..ter wire no't ade~t. to pe~1t them to receive 1t, 1n

29 the Parro~t Ditch when and ..it was d1acharaed or to use it on

30 their lande. it would flow down the 8tream. I directed the

31 Watermaeter eo to control the water ot the stream a8 to permit

32 all of 'the natural flow, other th.n that to which lan4 owner.

,~1
1111111. ..\"" ..,. ,

1,.
\ \



~

A

~';.,7". ,
~,,($

1 8upp11e4 by the Parrott Ditch were entitled. to flow pa.t the

2 d1 vera ion work. ot the OMnera 01 ~h. tor.tan waters at all t1a.8.

3 ae.rerence 1. _de to that l1emorandUll and order tor further

4 particular..

Q D\annl the irrigation '..'OD the Waterma.ter applied the

6 rule that I aUl8..ted. The o~.r. of the wa~er below the point

7 or diver.ion, wh1cb ia known .a the Crouch 0.., actually re-

8 ceive. their full entitle.ent. a't all tim... But the owner. ot

9 the toretan water received., durinl the on, an ave,.ace ot

10 10.8 oubic t.et p.r ..cond. le.. than tbe amount 01 foreign

11 water that wa. di.charced into the .tr..m.

12 The ca.. ...reopened tor the purpo.. ot pe~1ttini the

13 owner. of the torelgn water to aUe'8 pr..oript1 ve rlpt8 and

14 coneiderable ev14eoce w. introduced b..ring upon that ia.u..

15 Pr..crtpt1.. riant8 were not con8idere4 in 'Y orlainal meaoran-

16 dum. I treated the r1ibt8 of the parti.. a. I would bave

17 treated them it a.11 of the foreip wter had b..a acquired

18 immediat.ly before the co.enc..ent 01 the pre.ent proceeding.

19 It 1. convenleat to "tar to the IAarham Mutual Water

20 Company a. the petitioner aad the own8r8 or lic.n ot the

21 foreign .tel' aa the re.pondent corporation., and to ignore tor

22 the pre.ent the rights of the persona Who ~ake a part ot the

23 natural flow of the stream from the Parrott Ditch.

24 On Mar a~. 1920, a decr.. wa. ent.red in the ca.. ot

25 Central California Inv..tment Company v. John Crouch Land Com-

26 pany 1n the Sup.rior Court in and tor SUtter County in which

27 moat ot the wat.r in Butte Creek was apportioned. In ~h1.

28 decree, in re.pect to the torelan water, it ..e provided that

29 the predec...ora 1n in~ere.t of the re.pondent corporation8

30 "shall herealt.,. be .n~ltle4 to take from Butte Creek whatever

31 allounta ot such fonign water. they may cause to bEl turned into

32 Did Creek, from time to time. 1... S per cent of such amount of.
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1 vater, which it .1.8 hereby determined and _sreed will be 10et 1ft

2 tlowina trom the point at which the aame 18 turned into la1d

3 Butte Creek to the potn~ ot divera1on.-

4 The toreicn water ret.rred to in the decr.. wa. water

5 that had be.n appropri.~.d trom the W8.t Branch ot the 'eather

6 River and transported through the Hendricks Ditch .to th. re8ervo1

7 or tor.~y 01 the Pacilic Ga. and Blec~ric Company at De Sabla.

8 frOM time to time this water was releaaed to flow ~hrou&b ~h.

9 De Sable Power Plant and Centel'V111e .Power Plut. 1.'0 Butte

10 Creek. 'roll \hat point on the vater belon.ed to the ,red.ce..ora

11 in inter..t of the ..,.pondent corporation..

12 It ahould 10 without 8&y1n& ~bat the r1ih~ which the

13 ori&inal ,P:U~~!~ ot thi. _ter acquired 80m. IeO year. ago

14 was the right to take out of Butte Creek from t1me to time an

15 amount ot water that waa .~l to the aaount or lor.iln water

16 that va. di8cbaraed into the Creek fro. 'ti.. ~o time, 1... 10..

17 in tran.1t. The toreign ..ter and the natural water would be

18 commina1ed but the amount ot water to which the ovner. ot the

19 lor.iln ..ter -.re en~itl.d could be measured at any time with

20 a lair dear.. ot accuracy.

21 Within the pa.t 20 year. the r..pond.nt corporation.

22 haye acquired troll tbe State or Cal1tom1a a ,.",1t to u..

23 additional tOJ-811ft water. Tbie water i8 1mpounde4 by. tbe Pacific

24 Ga. and 11.ct1'10 Company and i. ret...ed into the We.t Brancb

25 ot the '..ther River and picked up and tran.port.d through the

26 Hendricks Ditch, the reservoir and the two power plant. and

27 di8charced into Butte Oreek along with the tore1an water which

28 belong. to the corporation respondents. The judgment entered

29 November 6,1942. ia baaed on the oria.1na.l jud,.ent but provides

30 tor the r.d1v~r.1cn of the additional tore1an water a180. It

31 pre.crib.. that Itthe tc)ta.l quantity available tor 8uch redivera1on

32 shall t,J8 determined aa tho ditterence 'between the total quant1t)"
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1 delivered into Butte Creek and fl per cent therGot" tor 10..

2 in t.-an81t. thi. water betta, delivered into Butte Creek at 'he

3 Oent.rvl11e Power Plant.

4 Here we have a ...8u.-able quantity 01 water d.liver.d

e into Butt. Creek a~ & tixed po.1n~ tr~ time to ~1me which ~he

6 respondent corpora~1on. were It ven the rtibt to 'ake out of

7 ~he Creek. The decree, by its tOr88, can a.an nothing other

8 t}a.an t,h.t the respondent corporation. were given the r1iht to

9 r8d1ve~t tha~ quantity ot water, .l... live per cent thereof,

10 when it arrived at the Crouch Dam.

11 It right. had been acquired by pr..cr1pt1on to take a

12 part of the natural flow wilen ther. was no toreip water in the

13 Creek, tho.. right. ahould bave be.n .et up and litiaated.

14 Sinoe 8ucb right. were not litigated aDd ..tabli8h.~ by t.he

15 decre.a, they were necesaaril, tor..loa.. by the decrees.

16 There 18 no reter.noe 1n either ot the decre.. to the Method of

17 diversion and it 18 contended 1n ~ehalt ot the respondent cor-

18 poration. tba't 'the dl,ree,s had reference to .xi.tin, methods

19 of dtver.ion.. Th1e cont,ent1on 18. in.y opinion, untenable.

20 The decr... e.t.~.li.b.4 1..1 rip'. to quantiti.. or water and

21 ~he me.ft. ot diver.1on ahoul4 oov.1ou81y be adju8te4 to aeet

22 the terma of the decr 23 However. I can rind no eubatant1al .vldeno~ or a pre-

24 acr1ptlve rllbt, recardle.. ot the tel'l18 of the decrees. It i.

25 8U11..t.4 by counael tor the respondent corporation. that the

26 evidence 1n41cat.. that it wal the practice 01 the r.8ponden~

27 corporation. to divert into the Parrott. Ditch constantly the

28 amount ot vat... that tlo..ci in the Hendricks Ditch. It 18 true

29 that ..lon, &s .uch .eaeurementa were taken notice of the

30 meaeur...nta were ..nt daily t.o thG pGraon tn chars. or the

31 Parrott diveraion. But the ev14enc8 ahowa that 8uch a constant

32 flow was not perm1t.ted. DurUli a period of t1lD1i an arrangement.
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1 was made with the Pacific Ga, and Electric Company 'to have

2 8011eone telephone when the tor.1an water we releaaed, and those

3 in char.. of the d1 yer.ion took note of the wave of tor.tsn

4 wa~.r. It 1. ~ru. tbat the repre8entatlv.. or the respondent

5 corporation. and the State Land Settleaent Board and later tbe

6 petitioner cooperated 1ft 'he d1'1'18101\ of tbe, vat.r almo.t daily

7 and aoaett.e. ..veral '18.. a day and that ~b8r. were meet1n&-

8' at which po1101.. wre ..tab.l1ehed. But there 18 no evidenoe

9 that the respondent corporat1on. or their predec...ora in 1nter-

10 .., 01ata.4 'he ript to have a portion of the ut,ural, .teady

11 flow of 'he Creek di.erted iato their d1~cb in excbanae tor a

12 8poradic, fluctuating tlow in an _qual aaGunt. 1180 it 1.
:..::::::>

13 clear to ..tba~ preaoripti.. r1sbtl could not have been ..cured

14 .a a181n.t the State Land S.ttlement Board. The Board ...an

15 asenoy of the State and .old or contracted to 8.11 land with

16 water ri&hte appurt8nut thereto, but, it retained control oyer

17 the water anct .lIned th.. purpoee of an 1n-1pt1on dlatr1ct.

'18 Ita act. were ther.eore IPverftmlntal.

19 When the Wat.rmaater took char.. pursuant to ~be terms

20 ot the lalt i.o...e he udertook to divide the water in the

21 unner 1n which he .a intormed it had been divided by mutual

22 acreemeat of the parti... The relult ...that tbe p.ti~1oner ...

23 livea 8ubatantially the ..ount 01 water to Which it was ent1tled

24 under the decr.. on a 4&11y average, but that ~h. water that 1t

25 received was not in a 8t6&41 flow, but in a fluctuat1na flow

26 tbat waa ..1_,.. 1nconyen1ent and aomtt1llee damai1DS. 'or tb1.

27 rea.on the petition.x- 1n.t1tute4 th. pr...nt proc..d1na.

28 I cannot aoe how a Court could find that tht petitioner

29 18 not .nt1~1.4 to it. entitlement 01 water in a 8teady flow it

30 it ,deaand. that rilht. The only right 'bat the r..pon4ent cor-

31 poft,1oU have 1. to take out the 1°"1&0 water .a it comet down

32 tho stream. It they tail to turn1ab such diver.1on facil1tie$! 
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1 aa _\&14 peNit tlbe to 'aka an4 u.. aU of the to 1&a1 wat 2 .part of the water will be lost by th... fbi, 1. unfortunate.

3 and tnlotar .s l' i8 po..1ble to do 80 the -.terma.'er .ervice

4 should b. ao up.l1t1e4 a. to pre t. suoh a 10...

5. The evidence 1a41cat.. tbat thl 10.. could be reduced

6 to a a1n1aua it 2- hour wat8r888ter 8."10e were turRi.bed.

7 It it 18 poa81h.!e to do 80, an .ppropr1.~lon .n1ch would be

8 sutticient to provide .uoh ampl1t1e4 aervlC8 should be .ecured

9 and the chars. ahould be pa...d on to the owner. ot the land8

10 within the d1ltrJ.et .erred b7 the wat '.r. I think that the

11 dittlcul tl ,an b. ov.rG~e in t~. and all of the tor.1an water

12 .a l' come. down the Creek ~ll then be delivered to the r..-

13 pon4tnt corporation.. In the .eantl.. the ..e.,ondent corporation

14 can it they ohoo.. cQoperate with the ..termaater in such a war
';';:'

15 a8 to reduce 'he 10.. of their exe... ..'er down the .tream.

16 The ow of a ponion of 'he _tval flow of the It :
.\,

17 Who are ..rve4 troa the 'arrott D1~cb ha.. been 11Y.~ Aot1ce of .;

,18 thi8 proce.ding and bave made no objec\1on.8.

19

20 0 R DE It

21

22 The applica~1on 01 'he Dwrha. Mutual. water Company, a

23 oorpo,.'1oa, tor an order 01 th1a Court '0 ~~1r. the Wat$r-

24 .atea- 1ft charge ot the 41.tr1but1on of _'te.. at tbe Crouch Dam

25 \0 p.~t 96.66 cubic teet per ..cend of the natural flow of
~

26 Butt. Creek \0 flow over the Crouch na. at all ~taea ~.tw..n

27 Apr111 and October lS or each year. .e proY1ded 1n the decree

28 entered in the above 01\\1t1.4 proce$41q, bav1n,c b.en t\t11y

29 beard and arpled and subia! tted to tbe Court .tor decil1oDt

30 IT IS OR~R.ED that said application be. and l' 18 &ranted.

31 IT IS ORDERED rURTHER that the laid Wat.raa.ter be, and he

32 18, di~ect.d. within the limita of the fund. now available, or
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1 which 11&1 be made available, 80 to amplify the water service ae

2 to p.~it aa little a. PO8Dible ot the .tore1pwater which

3 belon,8 to the reapondent corporations to pass over the Crouch

4 Da.m.

5 IT IS fURTHER O.DEIED that this Court will retain jur18-
.,

6 diction oyer the prelent application to make additional orders

7 conll.t.n~ with the tore&o1na upon application ot any party

8 hereto.

9 Dated ,May 10. 1949.

i10 j

11 Harry De1rup, Judse

12

13 Two copt.. each ~ll be mailed to I

14 P. J. Mina.1ant. Itaq.
Orovtlle. Cal.11"orn1a

15 Hen~ Holaioger. Esq.
16 Divi81on of W.i.r R..o\trc..

Departraent of Public Work.,
17 Sacramento, Calitornia ~

18

'19 One copy .ach will be ma.11e4 to.

20 Me..ra. Price.. 1'.orony
Chi.o, California

21 ,.it --ft..er8. Ware. Ware
22 Chico, Callt~m1a, ,
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